STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
JASON S. BAKER, D.MD.,
Peti ti oner,
VS. Case No. 02-2302
DEPARTMENT OF HEALTH,

Respondent .
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RECOVMENDED ORDER

Adm ni strative Law Judge Don W Davis of the Division of
Adm ni strative Hearings conducted a formal hearing in this case
on Septenber 5, 2002, in Tallahassee, Florida. Petitioner
appear ed by tel ephone.

APPEARANCES

For Petitioner: Jason S. Baker, D.MD., pro se
West chest er Medi cal Center
95 Grassl ands Road, Box 572
Val hal | a, New York 10595

For Respondent: E. Renee Al sobrook, Esquire
Department of Health
4052 Bal d Cypress Way
Bin A02
Tal | ahassee, Florida 32399-1703

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner should receive

a passing score on the Decenber 2001 dental |icense exam nation.



PRELI M NARY STATEMENT

| n Decenber 2001, Petitioner took the dental |icensure
exam nation. By grade report dated January 22, 2002, the
Departnment of Health (“the Departnent”) notified Petitioner that
he had failed the |icensure exam nati on. The m ni num passi ng
score for the examnation is 3.00, and Petitioner scored 2.87.

Petitioner tinely submtted a request for hearing to
contest the grading process applied to certain procedures upon
whi ch he was exam ned. Additionally, at Petitioner’s request, a
re-grade was conducted for the chall enged procedures, but
Petitioner still failed the exam nati on.

At the final hearing, Petitioner testified on his own behalf
but offered no additional wtnesses. The Departnent offered six
exhibits. Also, the Departnent presented the testinony of
Mar sha Carnes, accepted as an expert in the field of
psychonetrics; Dr. WIlliam F. Robinson, D.D.S., accepted as an
expert in the field of dentistry; and by deposition,

Dr. Howell A CGoldberg, D.D.S, an exam ner for the Decenber 2001
exam nati on.

No transcript of the final hearing has been supplied, but
proposed Findings of Fact submtted by the parties have been

considered in the preparation of this Recormended O der.



FI NDI NGS OF FACT

1. In Decenber 2001, Petitioner took the dental |icensure
exam nation and failed to pass the clinical portion of the exam
The exam nation is a three-day process involving two days of
clinical exam nation. Those two days of clinical exam nation
consi st of nine procedures. Four of the nine procedures were
chal | enged by Petitioner.

2. The clinical portion is where the candidate is required
to performcertain patient procedures. The work product of the
student, or candidate, is evaluated follow ng the performance of
t hose procedures by three exam ners. Each exam ner grades the
candi dat e i ndependently of whatever score the other exam ners may
award on a particular procedure. Then the average grade for each
procedure is weighted in accordance with requirenents of
Rul e 64B5-2.013, Florida Adm nistrative Code. This produces the
overall score for the entire clinical exam

3. The Departnment uses three exam ners' scores because this
provides a nore reliable indication of the candi date's conpetency
and true score. Further, each exam ner nust be a |icensed
dentist for a mninmumof five years and have no conplaints or
di sciplinary actions against their |license. Exam ners have no
contact with the candi date taking the exam nation and,

accordi ngly, have no idea of who they are grading.



4. To further ensure fairness, each exam ner must attend
and successfully conplete a standardi zati on session. The purpose
of these sessions is to ensure that each examner is trained to
use the sane internal grading criteria. |In standardi zation, each
exam ner is thoroughly taught specific grading criteria with the
result that exam ners are instructed on how to evaluate the work
of the candi dates.

5. The exam ners who graded Petitioner’s exam nation had
successfully conpl eted the foregoi ng standardi zati on sessi on.

Al so, the Departnent’s post-exam check found these exam ners’
grading to be reliable.

6. Petitioner contested the score he received on
Procedure 4, the Endodontic procedure, a root canal. The
Endodonti ¢ procedure required renoval of infected nerve tissue
and bl ood vessels pulp fromthe tooth. Petitioner was required
to access the canal and pul p tissue fromthe outside. Then,
Petitioner was required to renove the bad nerve and cl eanse the
canal. Finally, Petitioner was required to seal the canal to
prevent recurring bacteria. Petitioner failed to observe a
fracture in the tooth. He clainmed that a fracture to the root
of the tooth was caused by the Departnment after he reviewed his
exam nation and that no one advised himthe root was fractured.

Petitioner requested a score of 3.00 for this procedure.



7. However, the Departnment's witness, Dr. WIlliamF.

Robi nson, a licensed dentist for 32 years who exam ned the tooth
and X-ray prepared by Petitioner, testified that the fracture to
the root was noticed in both the X-ray and on the tooth when he
exam ned the sane. Additionally, two of the three re-graders

al so noted the fracture of the root. Wth regard to
Petitioner's preparation of the X-ray at the concl usion of the
exam nation, Dr. Robinson opined that Petitioner caused the
fracture to the root during the exam nation and not the
Departnent, as alleged by Petitioner.

8. Dr. Robinson further opined that even w thout a
fracture to the root of the tooth, Petitioner failed the
procedure and the failing grade he received was fair.

Dr. Robi nson woul d not reconmend that Petitioner receive a
passi ng score of 3.00 on the procedure.

9. The exami ners' coments and grades and the testinony of
Dr. WIlliamF. Robinson establish that Petitioner failed to
properly performthis procedure. The grade Petitioner received
was fair.

10. Petitioner challenged the grade he received on
Procedure 5, the Cass IV Conposite Restoration of the front
tooth, but did not offer any testinony at the hearing as to why
the score was not correct for the procedure. Petitioner

requested that the score of 1.00 given by one of the exam ners



be thrown out, thus giving hima passing grade on this
procedur e.

11. Procedure 5 of the dental |icensure exam nation is a
procedure that involves the candidate’'s ability to replace the
edge of the front tooth with a conposite resin material, which
is atooth-colored filling. As established by the exam ners’
comments and grades and the testinony of Dr. WIlliamF.

Robi nson, Petitioner failed to properly performthis procedure
and the grade Petitioner received was fair. Specifically, the
exam ners found that the tooth was abraded and the re-grader
noted, as did the exam ners, the excessive “flash” on the tooth.
Dr. Robi nson al so noted both deficiencies in the procedure.

12. Petitioner contested the score he received on
Procedure 6, the Cass Il Conposite Restoration procedure in his
original petition, but offered no testinony at the hearing
concerning this procedure.

13. Dr. Robinson reviewed the exam ners' grades and the
tooth prepared by Petitioner and opined that Petitioner’s grade
of 2.66 for this procedure is fair.

14. Based on the exam ners’ comments and grades and the
testinmony of Dr. Robinson, Petitioner failed to properly perform
this procedure and the grade Petitioner received was fair.

15. Petitioner contested the score he received on

Procedure 7, the preparation for a 3-unit Fixed Partial Denture,



claimng that on the re-grade one of the exam ners reviewed the
wr ong procedure.

16. The Preparation for a 3-unit Fixed Partial Denture
procedure of the dental |icensure exam nation is a procedure
that involves the candidate’ s ability to provide preparations of
two (2) teeth in order to replace a mssing tooth with a fixed
bri dge.

17. Dr. Robinson established that Petitioner’s work on
this procedure resulted in one tooth, No. 29, being grossly over
reduced and tooth No. 31 was insufficiently reduced. The result
of such work is that it is inpossible to place a bridge on such
an i nproper preparation. As established by testinony of
Dr. Robinson, Petitioner's problemwth this procedure resulted
fromPetitioner’s undercut. This undercut indicated that
Petitioner’s preparations were not properly aligned to accept a
bri dge.

18. Based on the exam ners’ conmments and grades, and the
testinmony of Dr. Robinson, Petitioner failed to properly perform
this procedure and the grade Petitioner received was fair.

19. The Departnent's “re-grade” process was utilized in
this case. Used to give all candidates who tinely request a
heari ng anot her chance at passing, the re-grade process allows
the Departnment to go back and determ ne whether any grades

rendered were inconsistent. The Departnent selects the top



t hree exam ners who had the highest reliability fromthat
exam nation to participate in the re-grade process.

20. The Departnent maintains post-standardi zation
statistics of the exam ners’ performance. |In this case, those
statistics indicated that Petitioner’s exam ners graded
reliably.

21. In addition, the Departnent cal cul ates post-
exam nation statistics for the exam ners, which are as follows

for the exam ners who graded Petitioner’s chall enged procedures:

Exam ner Accuracy I ndex & Rating

#206 95. 8- Excel | ent

#375 98. 8- Excel | ent

#380 92. 1- Good

#334 97. 8- Excel | ent

#298 95. 9- Excel | ent

#375 98. 8- Excel l ent -was an original and

a re-grader.
All of Petitioner's examners exhibited a reliability
significantly above the m ni num accept abl e accuracy i ndex of
85. 0.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over this matter. Section 120.57(1), Florida
St at ut es.

23. Respondent's Rule 64B5-2.017(1), Florida Admnistrative

Code, provides:



Each clinical procedure shall be graded by
three (3) examners, . . . and the 3

i ndependent grades shall be averaged to
determ ne an applicant’s final grade on each
procedure of the clinical exam nation.

24. Petitioner seeks licensure and thereby bears the burden
of denonstrating entitlenment to the license sought. Florida

Departnment of Transportation v. J.WC. Conpany, Inc., 396 So. 2d

778 (Fla. 1st DCA 1981). Petitioner has not net this burden.
Petitioner has not shown by a preponderance of the evidence that
the Departnent's grading decision in regard to the chall enged
exam nation questions is arbitrary and capricious or an abuse of

discretion. See State ex rel. dasser v. J.M Pepper, 155 So. 2d

383 (Fla. Stat. 1st DCA 1963); State ex rel. Topp v. Board of

El ectrical Exam ners, 101 So. 2d. 583 (Fla. 1st DCA 1958).

25. Exam ning boards such as the Departnent's dental board
are generally constituted and established for the purpose of
protecting the health and safety of the public against
i nconmpetents who seek to enter the various vocations and

prof essions. See Topp v. Board of Electrical Exam ners at 586.

Such boards are not vested with “arbitrary hegenony” over the
rights of the individual but are charged with the duty to
adm nister their rules and regulations equally and justly as
between all persons and groups who cone wi thin the bounds of

their jurisdiction. 1d.



26. So long as these boards conduct their exam nations
fairly and uniformy in accordance with |awful authority and
their own rules and regul ations, their judgnent as to the proper
gradi ng of such exam nations will not be disturbed by the courts.
See Id.

27. In the instant case, it is clear that the Departnent,
in the exercise of its |awful authority, determ ned that
Petitioner failed to earn a passing grade on the Decenber 2001
dental |icensure exam nation

RECOVIVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a Final Oder be entered di sm ssing
Petitioner's challenge to the grade assigned himfor the Decenber
2001 dental |icensure exam nation

DONE AND ENTERED this 9th day of COctober, 2002, in

Tal | ahassee, Leon County, Florida.

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 9th day of Cctober, 2002.

COPI ES FURNI SHED,

E. Renee Al sobrook, Esquire
Departnent of Health

4052 Bal d Cypress Wy

Bin A02

Tal | ahassee, Florida 32399-1703

Jason S. Baker, D.M D

West chester Medi cal Center
95 Grassl ands Road, Box 572
Val hal l a, New York 10595

R S. Power, Agency Cerk
Department of Health

4052 Bal d Cypress Wy

Bin A02

Tal | ahassee, Florida 32399-1701

WIlliamW Large, Ceneral Counsel
Departnent of Health

4052 Bal d Cypress Wy

Bin A02

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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